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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

(Docket  No.  R-92-1593;  FR-2905-1-01  ] 

RIN  2S06-AB24 

Inclusion  of  Program  Income  In  CDBQ 
Calculations  of  Public  Service 
Spending  Caps;  Homeownership 
Assistance 

agency:  O^ice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  CPD. 

ACTION:  Interim  rule. 

SUMMARY:  This  rule  amends  the 
regulations  for  the  Community 
Development  Block  Grant  (CDBC) 
Program  to  permit  CDBG  entitlement 
recipients  to  include  program  income  in 
the  base  amoimt  of  CDBG  funds  from 
which  the  funds  available  for  public 
services  are  calculated  and  to  permit 
CDBG  funds  to  be  used  for 
homeownership  assistance. 

Additionally,  the  rule  makes  clarifying 
changes  to  the  CDBG  conflict  of  interest 
regulations. 

DATES:  Effective  July  17, 1992.  Comment 
Due  Date:  August  17, 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 

Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410.  Comments 
should  refer  to  the  above  docket  number 
and  title.  An  original  and  four  copies  of 
comments  should  be  submitted. 

Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Broughman,  Director, 
Entitlement  Cities  Division,  Office  of 
Community  Planning  and  Development, 
451  Seventh  Street,  SW.,  Washington, 

DC  20410.  telephone  (202)  708-1577. 

(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Changes  in  the  Regulations 
Public  Services  Cap 

Section  908  of  the  National  Affordable 
Housing  Act  (Pub.  L  101-625,  approved 
November  28. 1990)  (NAHA)  amended 
section  105(a)(8)  of  the  Housing  and 


Community  Development  Act  of  1974, 

(42  U.S.C.  5305)  (HCD  Act),  to  include 
program  income  in  the  base  amount  for 
calculating  the  maximum  amount  of 
CDBG  funds  that  may  be  used  for  public 
service  activities.  The  inclusion  of 
program  income  in  this  calculation  will 
increase  the  amount  of  CDBG  funds  a 
grantee  may  use  for  public  services. 

This  provision  is  t«ing  partially 
implemented  by  interim  regulation  at 
this  time  so  that  entitlement  grantees 
may  have  the  immediate  benefit  of  the 
increased  amount  of  CDBG  funds 
available  for  public  services.  Comment 
is  specifically  requested  on  the  time 
period  in  which  program  income  is 
received  that  is  to  be  used  in  calculating 
the  cap  for  a  particular  year,  and  on 
how  the  addition  of  program  income 
aflects  the  exception  to  the  15%  cap  that 
was  earlier  provided  under 
§  570.201(e)(3). 

In  selecting  the  period  over  which 
program  income  is  received  that  is  to  be 
credited  for  purposes  of  determining  the 
cap  for  a  grantee,  HUD  considered  three 
alternatives:  program  income  received 
during  the  grantee's  program  year  for 
which  the  cap  is  being  determined: 
program  income  received  during  the 
immediately  preceding  program  year;  or, 
program  income  received  during  the 
program  year  prior  to  the  immediately 
preceding  program  year. 

Using  program  income  received  during 
the  program  year  for  which  the  cap  is 
being  determined  would  have  precedent 
in  the  CDBG  program.  It  is  currently 
used  for  calculating  how  much  an 
entitlement  grantee  may  use  for 
planning  and  administration.  (See  24 
CFR  570.200(g).)  Moreover,  in  preparing 
its  final  statement  for  a  given  year,  the 
grantee  is  required  to  plan  for  the  use  of 
the  amount  of  program  income  it  expects 
to  receive  during  that  year. 

(§  570.301(b)(l)(i)).  However,  for  almost 
all  grantees,  there  is  a  significant 
disparity  between  the  program  income 
estimated  and  what  is  reported  as 
actually  received  in  the  annual 
performance  reports.  Many  grantees 
miss  by  a  very  large  margin,  reflecting 
the  degree  to  which  the  grantee  cannot 
control  when  this  income  will  be 
received.  Grantees  frequently  contract 
with  smaller  non-profit  entities  for  the 
delivery  of  public  services.  For  such 
organizations,  it  is  critical  to  their 
survival  that  they  know  how  much  they 
will  receive  and  when  they  will  receive 
it.  Consequently,  many  grantees  enter 
into  contracts  for  public  services  early 
in  the  year,  and  it  is  much  more  diflicult 
for  the  grantee  to  adjust  the  amount  of 
funds  it  obligates  for  these  activities  late 
in  the  year  if  it  becomes  apparent  that 
the  amount  of  income  estimated  is  not 


materializing.  It  is  vital,  therefore,  that 
grantees  have  a  high  level  of  confidence 
in  the  amount  of  funds  that  they  may 
use  for  such  services.  For  these  reasons, 
the  use  of  the  income  received  in  the 
program  year  for  which  the  cap  is  being 
calculated  was  not  selected  for  this 
purpose. 

For  many  of  the  reasons  discussed 
above,  the  Department  has  selected  the 
program  year  immediately  preceding  the 
year  for  which  the  cap  is  being 
determined  as  the  period  during  which 
receipts  of  program  income  will  be 
credited  for  this  purpose,  so  that  the 
grantee  can  have  a  high  level  of 
certainty  about  the  amount  available  for 
public  services.  While  it  is  true  that  the 
amount  will  not  be  fully  known  until  the 
end  of  that  program  year  and  the 
grantee  will  have  to  proceed  with  its 
citizen  participation  based  on  an 
estimate,  the  grantee  should  have  a 
reasonably  solid  estimate  by  the  time 
the  final  statement  is  submitted.  Even 
more  importantly,  the  amount  would  be 
fully  known  by  the  time  the  grantee  will 
nped  to  make  contracts  for  the  provision 
of  public  services  that  would  be 
governed  by  that  figure. 

The  use  of  a  time  period  that  ends  one 
year  before  the  beginning  of  the  program 
year  for  which  the  cap  is  being 
determined  has  one  principal  advantage: 
It  would  offer  absolute  certainty  about 
the  amount  of  program  income  receipts 
during  the  presubmission,  planning 
stages.  But  the  Department  believes  this 
period  is  too  far  removed  in  time  from 
the  period  in  which  the  obligation  of 
funds  for  public  services  is  to  be 
measured.  A  grantee  that  received  even 
an  exceptionally  large  amount  of 
program  income  in  a  given  program  year 
could  be  expected  to  have  programmed 
and  obligated  most  of  those  funds  by  the 
end  of  the  following  program  year. 
Therefore,  it  would  make  too  little  sense 
to  base  the  determination  of  the  public 
services  limitation  on  an  amount  of 
funds  that  is  not  likely  even  to  be 
available  for  expenditure  on  such 
services. 

Accordingly,  §  570.201(e)  of  the  Title 
24  of  the  Code  of  Federal  Regulations  is 
being  amended  to  permit  CDBG 
entitlement  recipients  to  use  the  amount 
of  the  program  income  (as  defined  at 
§  570.500(a))  received  by  the  grantee  in 
the  program  year  preceding  the  program 
year  for  which  the  public  services  cap  is 
being  determined. 

The  wording  of  §  570.201(e)  is'also 
being  changed  to  eliminate  the  current 
impression  that  public  services  must 
meet  each  of  the  criteria  at  §  570.201(e) 
(1),  (2),  and  (3).  because  this  effect  was 
unintended.  Under  section  105(a)(8)  of 
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the  Act.  public  services  must  meet  the 
requirements  as  stated  in  S  570.201(e)(1), 
and  those  stated  in  either  §  570.201(e)  (2) 
or  (3).  but  they  need  not  meet  the 
requirements  of  all  three.  Therefore, 
existing  paragraph  (1)  has  been 
incorporated  into  the  introductory 
paragraph  to  paragraph  (e);  a  statement 
has  been  added  to  (e)  that  the  amount  of 
CDBG  funds  used  for  public  services 
shall  not  exceed  newly  revised  (1)  or  (2); 
and  paragraph  (1)  now  provides  that  the 
amount  of  program  income  received 
during  the  preceding  program  year  is  to 
be  included  in  the  base  used  for 
calculating  the  public  services  cap  for 
Entitlement  grantees. 

The  exception  provision  currently  at 
§  570.201(e)(3)  allows  a  grantee  (instead 
of  having  to  follow  the  general  rule  of 
15%)  to  determine  the  cap  amount  of 
CDBG  funds  available  to  it  for  public 
services  by  using  the  percentage  or 
amount  obligated  in  Federal  fiscal  year 
1982  or  1983.  That  provision  is  changed 
in  this  rule  to  allow  entitlement  grantees 
to  use  the  amount  authorized  under  the 
exception  provision  plus  15%  of  the 
program  income  received  in  the  program 
year  preceding  the  year  for  which  the 
cap  is  being  determined.  HUD  believes 
that  the  intention  of  the  statutory 
amendment  to  section  105(a)(8)  of  the 
HCD  Act  is  to  enable  grantees  to  use 
15%  of  their  program  income  for  public 
services  in  addition  to  the  amount  they 
could  use  for  such  activities  before  the 
amendment. 

It  is  arguable  that  program  income 
should  be  considered  in  a  different  way 
where  the  exception  provision  is 
applicable.  For  example,  the  amount  of 
program  income  received  during  Hscal 
year  1982  or  1983  could  be  considered 
for  determining  whether  and  how  to 
apply  the  exception.  However,  there  are 
several  reasons  why  HUD  does  not 
believe  that  it  should  be  so  used:  first, 
during  that  period,  audits  and 
monitoring  found  a  consistent  pattern  of 
grantees  failing  to  keep  accurate  records 
of  program  income  receipts. 

Accordingly,  it  is  probable  that  many  of 
the  affected  grantees  did  not  keep 
sufficiently  accurate  records  for  this 
purpose  and  it  would  be  virtually 
impossible  to  reconstruct  those  figures 
accurately.  It  is  also  important  to  note 
that  during  1982-83  the  regulatory 
definition  of  program  income  was 
ambiguous.  (It  was  modified  to  add 
clarity  in  1988.)  Finally,  a  decision  to 
include  program  income. for  this  purpose 
could  disqualify  a  grantee  that  currently 
uses  the  exception  from  being  able  to 
continue  to  do  so.  (This  is  because  if  a 
grantee  that  has  been  qualifying  for  the 
exception  had  received  a  large  amount 


of  program  income  during  those  years, 
the  inclusion  of  that  income  could^mean 
that  the  amount  of  funds  actually  ;used 
for  public  services  in  those  years  would 
represent  less  than  15%  of  the 
recomputed  base,  thus  making  the 
grantee  ineligible  for  the  exception.)  The 
Department  does  not  believe  that  such 
an  outcome  was  intended.  Accordingly, 
the  determination  of  the  percent  of 
funds  used  for  public  services  during 
those  two  years  would  continue  tp  be 
made  only  against  the  amount  of  grant 
received  for  those  years,  as  under  the 
current  rule.  i' 

This  rule  does  not  change  the  : 
calculation  of  the  public  services  cap  for 
the  HUD-administered,  Indian  and 
Insular  area  CDBG  programs.  These 
programs  are  administered  differently 
than  the  Entitlement  program  and 
require  separate  consideration.  The 
Department  has  not  received  requests 
for  waiver  (before  enactment  of  NAHA) 
to  include  program  income  in 
determining  the  cap  on  public  services 
under  either  of  these  programs. 
Therefore,  rulemaking  will  be  deferred 
on  how  program  income  will  be  treated 
for  them,  until  further  thought  can  be 
given  concerning  their  unique  aspects. 

To  assist  the  Department  in  this  effort, 
public  comment  is  specifically  invited 
on  whether  and  how  program  income 
should  be  used  in  the  computation  of  the 
public  services  cap  for  grantees  in  these 
programs. 

ITiis  rule  also  does  not  apply  to  the 
State-administered  small  cities  prpgram. 
Separate  rulemaking  will  be  undertaken 
for  that  program  to  implement  the  new 
statutory  provision. 

Homeownership  Assistance 

Section  907  of  NAHA  amended  the 
HCD  Act  to  add  a  new  paragraph  (20)  to 
section  105(a).  The  amendment  makes 
homeownership  assistance  an  eligible 
activity.  Grantees  were  notified  shortly 
following  enactment  that  they  may  make 
use  of  the  new  category  immediately, 
based  on  the  clear  language  of  the 
statutory  provision  itself.  The  provision 
was  implemented  immediately  in  that 
manner  and  is  now  being  included  in  the 
regulations  by  means  of  an  interim  rule 
because  the  NAHA  provides  that  the 
provision  is  terminated,  effective 
October  1, 1992,  or  October  1, 1993  if 
HUD  determines  that  the  later  date  is 
necessary  to  continue  to  provide 
homeownership  assistance  until 
homeownership  assistance  is  available 
under  the  HOME  program. 

A  new  paragraph  (n)  is  added  to 
§  570.201  making  eligible  the  provision 
of  direct  assistance  to  facilitate  and 
expand  homeownership  among  persons 
of  low  and  moderate  income.  The 


specific  categories  of  assistance  that  are 
made  eligible  are  delineated.  Because  of 
the  above-mentioned  termination  date, 
the  regulation  limits  assistance  provided 
under  this  authority  to  that  whi^  is 
provided  during  the  period  from 
November  28, 1990  to  September  30, 

1992.  (If  necessary  to  extend  this 
authority,  the  Department  will  revise 
this  provision.) 

The  provision  added  in  this  rule 
closely  follows  the  language  of  the 
statutory  provision  which  authorizes 
this  assistance.  Comment  is  invited  on 
whether  clarification  is  needed  on  any 
of  the  specific  forms  of  assistance  made 
eligible  in  the  rule. 

This  provision  is  being  added  as  a 
new  paragraph,  because  the  statute 
specifically  states  that  assistance 
provided  under  this  authority  shall  not 
be  considered  a  public  service.  (Before 
the  statutory  amendment,  grantees  could 
not  provide  homeownership  assistance 
because  it  was  ineligible  under 
S  570.207(b)(4),  When  made  eligible  by 
being  carried,  out  by  a  subrecipient 
under  §  570.264(c),  this  category  of 
assistance  was  considered  a  public 
service  and  was  subject  to  the 
limitations  provided  under  S  570.201(e).) 

11.  Changes  Not  Related  to  Statutory 
Amendment 

This  rule  also  incorporates  two 
changes  not  stemming  from  statutory 
amendment:  A  change  to  the  prohibition 
against  conflicts  of  interest  in  the  use  of 
CDBG  funds:  and  a  broadening  of  the 
form  in  which  CDBG  funds  may  be 
provided  for  use  by  subrecipients.  Both 
of  these  changes  are  being  made  at  this 
time  in  response  to  a  number  of 
comments  received  from  grantees  and 
other  interested  parties  in  connection 
with  specific  cases  involving  application 
of  the  regulations. 

Conflicts  of  Interest 

While  not  required  by  statute,  for 
many  years  the  Department  has  by 
regulation  prohibited  conflicts  of 
interest  in  the  use  of  CDBG  funds.  (The 
regulation  does  not  apply  to  conflicts  in 
regard  to  procurement  contracts,  which 
are  covered  by  24  CFR  part  85.)  Before 
this  rulemaking,  24  CFR  570.611  defined 
the  prohibited  conflicts  to  include  the 
situation  where  a  covered  person  may 
obtain  a  "personal  or  financial  interest 
or  benefit"  from  a  CDBG-assisted 
activity.  The  regulation  provided  no 
fiuiher  definition  of  what  might  be 
considered  to  be  a  “personal”  interest  or 
benefit.  This  lack  of  detail  led  to  many 
questions  and  a  great  deal  of  ambiguity 
as  to  the  circumstances  that  would 
constitute  a  conflict  based  on  personal 
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iotenest  or  benefit  One  of  the  most 
problematic  areas  has  been  with  respect 
to  public  officials  participatii^  in  the 
a&ina  of  local  non-profit  organizations. 
Many  grantees  mal^  e  practice  of 
designating  some  of  their  elected  or 
appointed  officials  to  serve  on  the 
boards  of  non-profit  organizations  that 
operate  in  areas  they  consider  to  be  in 
the  public  interest.  In  such  situations, 
the  question  arises  whether  the 
provision  of  ODBC  funds  to  a  non-profit 
organization  constitutes  a  conflict 
because  of  the  presence  of  a  grantee 
ofiicial  on  the  non-profit'a  bojurd.  If  the 
grantee  official  is  not  receiving  a  salary 
or  any  other  compensation  for  serving 
on  the  board,  the  only  interest  or  benefit 
that  might  be  construed  for  the  official 
would  be  a  personal  one.  In  some  cases. 
HUD  determined  aituations  of  this  kind 
to  constitute  a  personal  interest  and 
thus  CDDG  fimds  could  not  be  made 
available  to  the  non-profit  since  it  would 
residt  in  a  prohibited  conflict.  However. 
HUD  believes  fiiat  this  kind  of  public 
participation  often  is  beneficial  and 
should  not  be  discouraged. 

The  Department  considered  the 
possibility  of  revising  the  rule  to  identify 
more  specifically  the  kinds  of  personal 
interests  or  benefits  that  should  be 
prohibited  without  preventing  public 
o^icial  participation  of  the  kind 
described.  An  important  puipose  of  the 
conflicts  rule  is  to  protect  flie  reputation 
of  the  program  from  the  appearance  of 
providing  special  treatment  or  serving 
special  interests,  dearly,  titere  are  some 
situations  where  even  a  non-financial 
interest  or  benefit  could  create  such  an 
appearance.  However, 'HUD  has  been 
unable  to  identify  dear  criteria  fliat 
would  serve  to  distinguish  the  kinds  of 
personal  interest  or  bmefits  diat  should 
be  prohibited  in  such  cases.  The 
De^rtment  therefore,  bdieves  that  the 
conflict  rules  should  now  be  limted  to 
the  prohibition  of  situations  that  provide 
a  financial  interest  or  benefit. 
Accordingly,  in  this  rule  the  term 
“personal”  hat  been  removed  from 
f  57a611(b).  Public  cooment  is  invited 
on  this  issue,  especially  on  identifying 
any  specific  kiitds  of  non-fmandal 
interests  or  benefits  that  should  be 
prohibited. 

Loam  to  Subrecipienta 

Almost  from  the  begmning  of  the 
program,  grantees  have  been  involving 
non-profit  orgaiuzations  in  their  kx^ai 
CDBG  programs.  In  1977.  the  statute  was 
amended  to  expressly  authorize 
grantees  to  make  sobgrants  to  oertaln 
qualified  types  of  sidvecipients  for 
nei^borho^  revitaUzaboa  or 
community  economic  development 
under  section  lOSfaXtS)  of  dm  HCO  Act 


In  addition,  subsection  105{aHl4)  of  the 
HCD  Act  was  added  authorizing  the  use 
of  QffiG  funds  for  a  broad  array  of 
activibes  carried  out  by  public  and 
private  nonprofit  entities.  In  1963, 

§  570.209(f)  was  added  to  the  regulations 
listing  die  means  by  which  ’^antees 
coidd  carry  out  el^Ue  activities, 
indudiiq  through  ngreements  with 
public  or  private  entities  as 
subrecipients.  In  1987,  section  105[a)(15) 
was  amended  to  permit  grantees  to 
make  loans  to  a^ireciptents  qualified 
under  that  provision,  in  addition  to 
subgrants,  and  the  implementing 
regulation  at  1 570.204  was  amended 
accordinify.  Over  time,  non-profit 
organizations  have  proliferated,  and 
many  have  become  involved  in  carrying 
out  a  wide  variety  of  community  and 
economic  development  and  housing 
activities.  Today,  many  grantees 
consider  non-profit  organizations  to  be  a 
vital  component  of  tiieir  community  and 
economic  development  str^egies.  Most 
CDBG  grantees  use  subrecipients  to 
some  degree  in  carrying  out  community 
development  activities,  and  many 
grantees  involve  a  large  number  of  them 
in  the  CDBG  program  in  any  given  year. 

Early  in  1991,  a  question  arose 
concemiiig  whether  grantees  could  lend 
funds  to  other  kinds  of  subredpients 
than  those  expressly  qualified  for  loan 
assistance  under  5  570.204.  An  opinion 
was  Issued  on  February  8, 1991 
construing  the  regulations  to  authorize 
grantees  to  make  loans  only  for  (1) 
rehabilitation  financing.  (2)  assistance  to 
for-profits  for  economic  develc^unent 
projects,  and  (3)  subrecipient  activities 
qualified  under  §  570.204.  Several 
grantees  contaded  the  Department 
expreseirrg  concern  about  the  limitations 
this  impost  on  their  ability  to  meet 
their  o^ectives.  They  argued  that  not 
only  do  the  regulations  fail  clearly  to 
express  such  a  limitation,  but  imposmf 
it  unduly  restricted  their  flexibilify.  Two 
major  interest  ^ups  (National 
Association  of  Counties  and  Natiooal 
Commonity  Development  AssociationJ 
reacted  similarly  . 

The  Department  believes  that 
graolees  should  be  given  additional 
flexibility  to  maximize  the  inqMCt  ai  tiie 
funds  available  under  this  pro^am. 
Therefore,  this  rule  amends 
S  570.20(XfKlK>U  to  state  that  grantees 
may  carry  out  activities  Ihrou^  baas  or 
grants  under  agreements  with  sU 
subredpieitis.  Comments  are  solicited 
on  whether  any  resttictions  should  be 
imposed  on  the  rule. 

This  nile  also  makes  certain  otiier 
changes  related  to  subrecipietrts.  bt 
reviewing  the  ssatter  concerning  loans 
to  subredplenls.  HUD  discovered  an 


anomaly  that  can  occur  when  grantees 
provide  funds  to  subredpients  in  the 
form  of  loans.  The  question  arises  as  io 
the  appropriate  treatment  of  program 
income  when  the  loan  proceeds  are  used 
in  a  matmer  that  generates  income.  For 
example,  when  loaned  funds  are  used  to 
purchase  property,  under  the  definition 
of  program  income  in  current  regulations 
both  proceeds  from  the  sale  of  such 
properfy  and  the  loan  repayments 
constitute  CDBG  program  income.  (24 
CFR  570.500(a)(1)).  If  the  reci^ent 
wanted  to  allow  ^e  subrecipient  to  use 
the  program  income  generated  by  the 
sale  to  repay  the  loan,  it  could  not  do  so. 
This  is  because  program  income  must  be 
used  for  activities  eligible  imder  the 
CDBG  regulations,  and  the  repayment  of 
such  a  loan  is  not  an  eligible  use  of 
CDBG  fimds.  However,  the  redpient 
may  accomplish  the  same  purpose  by 
having  the  subrediaent  return  to  the 
recipient  the  program  income  generated 
by  ^  sale  of  the  property  and  consider 
that  to  satisfy  the  loan  obligation. 
Because  the  current  definition  of 
program  income  does  not  take  into 
account  such  a  transaction,  both  the 
sales  proceeds  received  by  tiie 
subredpient  and  the  loan  repi^rment 
received  by  the  redpient  could  be 
misconstrued  to  be  program  income. 

This  would  overstate  the  actual  amount 
of  income  to  the  OXBG  program  and 
could  be  used  by  the  redpient  to  receive 
excess  credit  towards  calculating  tiie 
caps  on  planning  and  administration 
and  public  services.  (24  CFR  S70.200(g] 
and  S70.201(e)).  (Both  of  those  caps  are 
based,  in  p^,  on  how  much  program 
income  is  received  during  a  parti^ar 
period  of  time.)  In  order  to  avoid  such 
an  outcome,  the  definition  of  program 
income  is  amended  in  tiiis  rtde  at 
S  S70.S00(aXlKv}  and  (aX3)  to  make 
clear  that  when  the  eciptont  accepts 
CDBG  program  income  received  by  a 
subredpient  as  the  fulfinment  of  an 
obligation  Io  repay  a  loan  made  by  the 
redpient  to  the  sid>rectpieid  using  CDBC 
funds,  the  payments  to  die  grantee  are 
considmed  to  be  a  tranrfer  of  proj^am 
income  from  die  subredpient  and  not 
additional  pit^cun  income.  In  a  rdated 
matter,  it  was  noted  that  ^e  ^'reversion 
of  assets**  provision  requifed  to  be 
indaded  in  the  agreem^  between  the 
recipient  and  the  subrecipient  melees  the 
subrecipient  responsible  tor 
‘‘reimbursing''  die  redpient  under 
certain  cfrcumstancee. 

(S  57a50a(b)(«)(iiJ)  Becaaee  d  cotdd 
create  coitfusion  m  to  whether  the 
repayment  of  the  loan,  where 
appMcabie,  would  oonstitute  fiilfillment 
of  this  feepondbilify.  changee  are  also 
made  in  tMs  mie  to  that  provisioa. 
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replacing  the  term  "reimbursement” 
with  "payment"  and  making  other 
conforming  changes. 

Two  other  changes  related  to 
subrecipients  are  also  being  made  at 
this  time  to  clarify  current  rules.  The 
definition  of  the  term  subrecipients  at 
§  570.500(c)  is  modified  to  make  clear 
that  the  term  includes  entities  that 
receive  CDBG  funds  through  another 
subrecipient  as  well  as  those  that 
receive  funds  from  the  grantee  directly. 
An  amendment  is  also  being  made  to  the 
requirement  at  §  570.501(b)  concerning 
the  treatment  of  units  of  government 
participating  as  part  of  an  urban  county 
or  metropolitan  city.  The  period  of  time 
to  be  used  for  such  units  of  government 
for  purposes  of  assets  reversion  under 
§  570.503(b)(8)(i)  is  modified  to  be  five 
years  from  the  date  that  it  is  no  longer 
considered  by  HUD  to  be  part  of  the 
metropolitan  city  or  urban  county, 
rather  than  from  the  date  that  the 
subrecipient  agreement  expires. 

HI.  Other  Matters 

The  Department  finds  that  there  is 
good  cause  to  publish  this  rule  as  an 
interim  rule,  to  be  effective  before  the 
receipt  of  public  comment,  since  the 
provisions  of  the  rule  are  intended,  in 
post  instances,  to  ease  program 
administration  for  affected  grantees.  In 
other  instances,  the  rule  makes 
conforming  changes  to  the  CDBG 
program  regulations  to  reflect  recent 
statutory  amendments.  While  the  rule 
will  become  effective  30  days  after 
publication,  the  Department  will  take 
public  comments  received  in  response  to 
the  rule  into  account  in  developing  a 
final  rule  at  a  later  time. 

A  Finding  of  No  SigniBcant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

This  rule  does  not  constitute  a  "major 
rule”  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  on  February  17, 1981. 
An  analysis  of  the  rule  indicates  that  it 
will  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 


have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Secretary,  in  approving  this  rule 
for  publication,  has  certiBed  in 
accordance  with  5  U.S.C.  605(b)  (the 
Regulatory  Flexibility  Act)  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  is  limited  to  changes  in 
the  CDBG  program  that  affect  local 
decision  making  concerning  the 
expenditure  of  available  funds  for  an 
array  of  authorized  purposes.  The 
impact  on  small  entities  if  any,  should 
be  indirect  and  minor. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  OfBcial  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications”  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  This  rule 
•carries  out  statutory  directions 
concerning  Federal  controls  on  the  use 
of  block  grant  funds,  and  represents  the 
minimum  degree  of  interference  with 
local  government  decision  making 
consonant  with  the  CDBG  statute. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  OfBcial  under  Executive 
Order  12606,  the  Family,  has  determined 
that  this  rule  does  not  have  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being.  Its 
subject  matter  affects  only  the 
expenditure,  by  grantees,  of  funds 
received  under  the  block  grant  program 
and  program  income  derived  from  those 
funds.  Any  affect  on  the  family  would 
be  indirect  and  minor. 

This  rule  was  listed  as  item  1211  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  27, 1992 
(57  FR  16804, 16837),  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.218. 

List  of  Subjects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants. 
Grant  programs — housing  and 
community  development.  Grant 
programs — education,  Guam,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 


moderate  income  housing.  Northern 
Mariana  Islands,  PeciBc  Islands  Trust 
Territory,  Puerto  Rico,  Reporting  and 
record  keeping  requirements.  Virgin 
Islands,  Student  aid. 

Accordingly,  part  570  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

Subpart  C— Eligible  Activities 

1.  The  authority  citation  for  part  570  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  5300-5320;  42  U.S.C. 
3535(d). 

2.  In  S  570.200,  paragraph  (f)(l)(ii)  is 
revised  to  read  as  follows. 

§  570.200  General  poUclee. 

e  e  *  *  e 

(0  *  *  * 

(1)  ‘  * 

(ii)  Through  loans  or  grants  under 
agreements  with  subrecipients,  as 
deBned  at  §  570.500(c);  or 

e  e  e  e  * 

3.  In  §  570.201,  paragraph  (e)  is  revised 
and  a  new  paragraph  (n)  is  added,  to 
read  as  follows: 

§570.201  Basic  eUgibie  activities. 

*  *  e  *  * 

(e)  Public  services.  Provision  of  public 
services  (including  labor,  supplies,  and 
materials)  which  are  directed  toward 
improving  the  community's  public 
services  and  facilities,  including  but  not 
limited  to  those  concerned  with 
employment,  crime  prevention,  child 
care,  health,  drug  abuse,  education;  fair 
housing  counseling,  energy 
conservation,  welfare,  or  recreational 
needs.  To  be  eligible  for  CDBG 
assistance,  a  public  service  must  be 
either  a  new  service,  or  a  quantiBable 
increase  in  the  level  of  an  existing 
service  above  that  which  has  been 
provided  by  or  on  behalf  of  the  unit  of 
general  local  government  (through  funds 
raised  by  the  unit,  or  received  by  the 
unit  from  the  State  in  which  it  is  located) 
in  the  twelve  calendar  months  before 
the  submission  of  the  statement.  (An 
exception  to  this  requirement  may  be 
made  if  HUD  determines  that  any 
decrease  in  the  level  of  a  service  was 
the  result  of  events  not  within  the 
control  of  the  unit  of  general  local 
government.)  The  amount  of  CDBG 
funds  used  for  public  services  shall  not 
exceed  paragraphs  (e)  (1)  or  (2)  of  this 
section,  as  applicable: 

(1)  The  amount  of  CDBG  funds  used 
for  public  services  shall  not  exceed  15 
percent  of  each  grant,  except  that  for 
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entitlement  granU  mede  under  uibpart 
D  of  this  part,  the  amount  shall  not 
exceed  IS  percent  of  the  grent  pks  IS 
percent  of  prograia  income,  as  defined 
in  §  S70.500(a).  For  entitlement  ^ants 
under  subp^  D  of  this  part,  compliance 
is  based  on  limiting  the  amount  of  ClffiG 
funds  obligated  for  public  service 
activities  in  each  program  year  to  an 
amount  no  greater  than  IS  percent  of  die 
entitlement  grant  made  for  that  program 
year  plus  15  percent  of  the  program 
income  received  during  the  grantee's 
immediately  preceding  program  year. 

A  redp^t  which  oUigated  more 
CD^  funds  for  public  services  than  15 
percent  of  its  funded  from  Federal 

fiscal  year  1962  or  1983  appropriations 
(exchidittg  pragram  income  a^  any 
assistance  received  under  Public  Law 
98-8),  may  obligate  more  CDBG  funds 
than  allowable  under  paragraph  (eKl)  of 
this  section,  so  long  as  the  total  amount 
obligated  in  any  program  year  does  not 
exceed: 

(i)  For  an  entitlement  grantee,  1S9&  of 
the  program  inooow  it  received  durmg 
the  preceding  pro^m  year:  plus 

(ii)  a  portion  of  the  grant  received  for 
the  program  year  whi^  is  the  highest  of 
the  follo%vh)g  amounts: 

(A)  The  amount  determined  by 
applying  the  percentage  of  the  grant  it 
obligated  for  public  services  in  the  1982 
program  year  against  the  grant  for  its 
current  program  yean 

The  amount  determined  by 
applying  the  percentage  of  the  grant  it 
obligati  for  public  services  in  die  1983 
program  year  against  the  grant  for  its 
current  program  yew, 

(C)  amount  of  hmds  it  obligated 
for  pubKc  services  in  die  1982  program 
yean  or, 

(D)  The  amount  of  funds  it  obligated 
for  public  services  in  the  1983  program 
year. 

Ik  •  «  *  * 

(n)  Homeowneiship  assistance. 

During  the  period  from  November  28. 
1990lo  September  30. 1992,  CDBG  funds 
may  be  used  to  provide  direct 
homeoivnership  assistance  among  low- 
and  moderate-income  persons  to — 

(1)  Subsidize  interest  rates  and 
mortgage  principal  amounts  for  low-  and 
moderate-income  homebuyers: 

(2)  Finance  the  acquisition,  by  low- 
and  moderate-income  horaelM^yers.  of 
housing  that  is  occupied  by  the 
homebuyera; 

(3)  Acquire  guarantees  for  mortgage 
finaRctug  obtained  low-  and 
moderate-income  homebuyers  from 
private  leaders  (except  that  CDBG  hinds 
may  not  be  used  to  ^larantoe  such 
mortgage  fincmcing  directly,  and 


grantees  may  not  provide  such 
guarantees  directly}: 

(4}  S¥ovide  up  to  SO  percent  of  any 
downputanent  required  from  a  low-  or 
moderete-tncouw  hoaaebuyer:  or 
(5)  Pay  reasonable  closing  costs 
(noRaaMy  asaodated  with  ^  purchase 
of  a  home)  Incurred  by  a  low-  or 
moderate-income  hom^xiyer. 

Subpart  J—Gnawt  Adadniatratton 

4.  fn  fi  570.500,  paragraph  Ia}(l)(v]  and 
the  first  sentence  of  paragraph  (c)  is 
revised,  and  a  new  paragraph  (a)(3)  Is 
added,  to  read  as  ft^ows: 

§570.500  OteteMOfls. 

9  •  a  •  • 

(a)  *  *  * 

(1)  *  *  * 

(v)  Payments  of  principal  and  interest 
on  loans  made  using  CIMKI  funds, 
except  as  provided  in  paragraph  ta)(3)  of 
this  section: 

•  *  «  9  % 

(3)  The  calculation  of  the  amount  of 
pro^am  income  for  the  recipient's 
CDBG  program  as  a  whole  (i.e« 
comprising  activities  carried  out  by  a 
grantee  a^  Us  subrecipients)  sbaB 
exdude  payments  made  by 
subrecipients  of  principal  and/or 
interest  on  loans  received  from  grantees 
where  such  payments  are  made  from 
program  income  received  by  the 
subrecipient  (By  making  si^  payments, 
the  subreciinent  shall  be  deemed  to 
have  tran^srred  program  tnoome  to  the 
grantee.)  The  amount  of  pro^am  inoome 
derived  from  this  calculation  shall  be 
used  for  reportii^  ptuposes  end  in 
detemuniag  limitatioas  on  planiung  and 
adrainlstratioB  and  public  services 
activities  to  be  paid  for  ivith  CI%G 
funds. 

9  9  «  9  9 

(c)  Subredpient  means  a  public  or 
private  nonprofit  sigency,  at^ority  or 
oiganizatton.  or  aa  entity  describe  in 
§  570.204(c),  receiving  funds  ham  the 
recipient  or  snother  suhrec^iient  to 
undertake  aotavities  eligible  lor 
assistance  imder  subpart  C  of  this  part 

9  9  9 

5.  In  §  570.S0L,  parograi^  (b)  is 
amended  by  add^  a  phrase  to  the  end 
of  the  Is^  seiUenoe.  to  read  as  foflows: 

§570.501  Itesponsibimy  for  grant 
admtnislratloa. 

(b)  *  *  * ,  except  that  the  five-year 
period  identified  under  |  S70.S03fi)M^i} 
shall  begin  with  the  date  that  the  unit  of 
general  Toed  government  is  no  longer 
considered  by  HUD  to  be  a  part  of  the 
metropolitan  city  or  urban  county^  as 
applicable.  Instead  of  the  date  tlmt  the 
subrecipieat  agreement  expires. 


6.  In  f  570503,  the  introductory  text  in 
paragraph  (b}(8)  is  amended  by  inserting 
the  phrase  “(including  CDBG  fimds 
provided  to  die  si^redpiefft  in  die  form 
of  a  toanr*  fri  the  second  sentence 
immediately  after  the  words  “CDBG 
fundb“,  afnd  para^ph  {b)(6)(ii)  is 
revised  to  read  as  foUows: 

§570503  Agrssmsate  wUh  subredplOnte. 

9  9  4k  9  9 

9  9  9 

(ii)  Not  used  in  accordance  with 
parnpeph  (bK6)(i)  of  this  section,  in 
whi(^  evete  t^  subredpient  shall  pay 
to  the  recipient  an  amount  equal  to  the 
current  market  value  of  the  {noperty  less 
any  portioB  of  the  value  attributable  to 
expendtbaes  of  norvCraC  funds  for  the 
acquisifion  of,  or  iaqnovemefd  to,  die 
pre^perty.  The  paying  Is  program 
income  to  the  redpleiit  payment  is 

required  afisr  the  period  of  time 
specific  to  paragraph  (b)(8}(i)  ci  this 
section.) 

Subpart  K — Other  Program 

Racfulrantents 

7.  la  §  570.811,  paragraph  (b)  is 
revised  to  read  as  follows: 

§570511  Cawtilctafteteraat 

-9  9*99 

(b)  Confhets  proh&»ted.  Except  for  the 
use  of  CDBG  fimds  to  pay  salaries  and 
other  related  administrative  or 
personnel  costs,  die  general  rrile  is  that 
no  persons  described  in  paragraph  (c)  of 
this  section  i^io  exercise  or  have 
exercised  any  fonedons  or 
responsibilities  with  respect  to  03BG 
activities  assisted  under  this  part  or 
who  are  in  a  position  to  partidpate  to  a 
decision  making  process  or  to  gain 
inside  information  with  regard  to  such 
activities,  may  obtain  a  fmancial 
interest  or  benefit  from  a  CDBG-assisted 
activity,  or  have  a  flnandal  interest  in 
any  contract  subcontract  or  a^eem^t 
with  respect  to  a  CDBG-assisted 
activity,  or  wHh  respect  to  the  proceeds 
of  the  CDBG  assist^  activity,  either  for 
themselves  or  those  with  whom  they 
have  lamdy  or  business  ties,  during  their 
tenure  or  for  one  year  diereafter.  For  the 
UDAG  program,  the  above-stated 
restriction  shall  apply  to  all  activities 
dud  are  a  part  of  die  UDAG  pro)ecL  smd 
shall  cover  any  financial  intenest  or 
benefit  during,  or  at  any  time  alter,  the 
person's  tenure. 

9  9  9  9  '  9 

Dated:  Maya  1982. 

RaadaBlihen. 

AeUegAasiateot  Secretory  ftfT  Community 
Pkumieg  amdOeueiapraeat. 
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